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ENVIRONMENTAL ISSUES

The Environmental Justice (EJ) movement argues
that adverse environmental impacts created by in-
dustrial development should be racially balanced.
In practice, this means that EJ principles are used
to oppose industrial development in areas with
large minority populations. Because Louisiana has
many areas, particularly rural areas, with high pro-
portions of African-Americans, EJ remains an im-
portant consideration for new industrial develop-
ment in the state.

The accompanying article by Adam Babich (see
page 90) argues that environmental justice is a
problem in Louisiana. He argues further that the
color-blind administration of environmental regu-
lations is not enough to prevent these ills. In re-
sponding to these positions, I have to keep in mind
the main question that my clients ask: “What do
we have to do to build a new plant in Louisiana?”
My clients are looking for specific answers and
are unable to solve historical social problems.

The Environmental Justice
Problem in Louisiana

Environmental justice advocates argue that
environmental burdens — pollution, proximity to
waste disposal facilities, etc. — fall disproportion-

Leaving Communities Behind:
The Evolving World of Environmental Justice
By Robert E. Holden and Tad Bartlett

Louisiana’s demographics
will continue to force the

consideration of environmental
justice issues.

ately on minority communities. Some anecdotes
but little empirical data support this view. Christo-
pher Foreman, a prominent scholar and student of
environmental justice, has stated:

[O]nce contrary findings and thoughtful
criticisms are taken adequately into account,
even a reasonably generous reading of the
foundational empirical research alleging en-
vironmental inequity along racial lines must
leave room for profound skepticism . . . .
Taken as a whole, this research offers, at
best, only tenuous support for the hypoth-
esis of racial inequity in siting or exposure .
. . .1

On the other hand, there remains a perception,
particularly among activists, that environmental
justice is a problem in Louisiana.

In 1997, Louisiana lost two planned facilities —
involving more than $1.5 billion in direct new in-
vestments — because of EJ concerns. Consider-
ing this $1.5 billion in light of the multiplier effect
as money turns over in the economy, the lost fa-
cilities have cost the Louisiana economy tens of
billions of dollars and thousands of jobs. These
costs are neither merely potential nor inconsequen-
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tial, but are real burdens for rural commu-
nities in this state that must be weighed
alongside EJ concerns. As the experi-
ences of these lost facilities demonstrates,
ultimately the goal of the EJ movement is
not mere dialogue — or the respect, right
to participation and institution of pollu-
tion controls that are called for in our
colleague’s article and which are already
part of the environmental regulatory re-
gime — but a dramatic choice of whether
any industrial and economic development
should be allowed in areas with high pro-
portions of racial minorities.

On Sept. 10, 1997, the U.S. Environ-
mental Protection Agency (EPA) ordered
the Louisiana Department of Environmen-
tal Quality (LDEQ) to reopen air permits
for Shintech’s proposed St. James facil-
ity.2 While the order ostensibly turned on
technical deficiencies in the permits, EJ
concerns had been the drivers of the com-
plaint that led to EPA’s order. The funda-
mental complaint was that 87 percent of
the population in the affected census tract
was African-American.

In the face of EPA’s continuing inves-
tigation of a complaint filed under Title
VI of the Civil Rights Act of 1964 and
EPA’s non-discrimination regulations,
Shintech withdrew the proposal for the
St. James facility. Instead, Shintech has
now built a smaller, $250 million facility in
Iberville Parish.3 Iberville Parish has
reaped most of the benefits of Shintech’s
new facility — most of the 49 permanent
jobs and most of the $4 million annual
payroll. One Shintech customer has lo-
cated a 40-employee facility nearby, and
Shintech has partnered with Iberville Par-
ish to develop a 100-acre industrial park.4

Meanwhile, St. James Parish has lost
employment and revenues. After Shintech
withdrew its St. James plans, 2,000 antici-
pated construction jobs, 400 anticipated
permanent jobs and $11.4 million in an-
ticipated sales tax revenue evaporated.5

St. James was beset by additional set-
backs over the following four years, in-
volving long-term closures of six major
facilities.6 These events, unrelated to
Shintech’s withdrawal, have hit the
parish’s economy hard, a hit that could
have been significantly softened by the
presence of Shintech’s proposed $700

million facility.7
On May 1, 1997, the Nuclear Regula-

tory Commission (NRC) struck down its
Licensing Board’s approval of Louisiana
Energy Service’s (LES) proposed $855
million facility in Claiborne Parish, and the
project was shelved. The facility had prom-
ised 400 construction and 100 permanent
jobs.8 The fundamental complaint was that
the facility could be located in an area that
was 97.1 percent African-American. Rely-
ing on the National Environmental Policy
Act (NEPA), the NRC found that the site
and a resulting road relocation would dis-
proportionately impact the local residents,
who would have to travel 0.38 miles farther
to travel between the two communities.9

However, LES’s siting factors were fa-
cially race-neutral: It evaluated potential
sites according to topography, seismic
susceptibility, flood proneness, number
of nearby residents, support of local
elected leaders, property availability,
shape, size, cost to prepare the site, and
access to utilities and transportation
routes.10 The site of the proposed facility
had been declared an enterprise zone by
the state to encourage companies to lo-
cate facilities near poor communities to
generate employment and educational
opportunities.11

The NRC relied on the testimony of
the citizen group’s EJ expert, Dr. Robert
Bullard, whose testimony illustrates the
tension between EJ and economic devel-
opment, environmental protection and
democratic values. The state encouraged
industrial development near poor and
minority communities for job creation and
educational opportunities,12 but Bullard
criticized the disproportionately high Af-
rican-American population near the LES
site. LES valued sites away from schools,
hospitals and nursing homes for safety
reasons, but Bullard criticized these efforts
because minority populations are
underserved by these institutions and may
be more vulnerable to a facility siting. LES
sought the support of local elected offi-
cials, but Bullard advocated seeking the
support of unidentified and unelected com-
munity leaders, contending that incorpo-
rated municipalities would support rural
sites more likely to have higher African-
American populations.13
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Is Color-Blind Administration
of Environmental Laws

Enough?

Environmental laws and regulations
are intended to protect all citizens, espe-
cially those most susceptible to pollution
because of age or infirmity, from adverse
health effects from pollution. The nation’s
environmental regulations are demanding
and comprehensive — EPA, for example,
now administers almost 20,000 pages of
regulations in Title 40 of the Code of Fed-
eral Regulations. Arguably with too much
detail, these regulations control air and
water pollution, including hazardous pol-
lutants, and the handling and disposal of
wastes. The “gap” in protection men-
tioned in the accompanying article regard-
ing the absence of federal ambient air stan-
dards for hazardous air pollutants is rem-
edied in Louisiana by state ambient air stan-

dards.14

Recent Trends Curtail
EJ Legal Theories

the methods or criteria used in adminis-
tering projects, or in the selection of a
facility site.17

In its 1998 Select Steel decision, EPA’s
Office of Civil Rights (OCR) upheld an air
permit that was challenged on Title VI EJ
grounds.18 The air permit was predicated
on compliance with the National Ambi-
ent Air Quality Standards (NAAQS), and
OCR found that the NAAQS were “pre-
sumptively sufficient to protect public
health with an adequate margin of safety
for the population to prevent any ‘ad-
verse’ impacts,” and thus any disparate
adverse impacts.19 OCR concluded that,
at a minimum, a permitting or siting deci-
sion cannot be found to have a “dispar-
ate impact” unless there is some docu-
mented adverse impact, such as a viola-
tion of the NAAQS or exceedance of ac-
ceptable ambient levels of air toxics. Ap-
plication of the Select Steel precedent
could curtail Title VI administrative review
of Louisiana air permits because where
there is no adverse impact, there can be no
Title VI disparate impact.

More recently, the Supreme Court in
Alexander v. Sandoval, 121 S.Ct. 1511,
1515 (2001), addressed whether regula-
tions promulgated under section 602 of
Title VI can create a private cause of ac-
tion. The court found that Title VI sec-
tion 602 creates no new rights and does
not authorize federal agencies to create
new rights via regulation.20

In South Camden Citizens in Action
v. New Jersey Department of Environmen-
tal Protection, 274 F.3d 771 (3 Cir. 2001),
the 3rd Circuit addressed the issue
whether 42 U.S.C. § 1983 could be used
to circumvent the Sandoval concern in
the EJ context. The court found that the
right to nondiscriminatory siting sought
to be enforced by the citizen group via
section 1983 was not contained in the
express terms of Title VI, but only in EPA’s
regulations. The court held that section
1983 could not be used to enforce a pri-
vate right of action stemming from regu-
lations promulgated pursuant to section
602 of Title VI rather than from the text of
the statute itself.21

Nonetheless, EJ continues to be vi-
able under new administrative approaches
to Title VI complaints, as well as through

Rightly or wrongly, the current legal
avenues for pursuing EJ have narrowed
significantly. Title VI EJ claims, including
the Shintech claims, have been pursued
as administrative complaints and as pri-
vate causes of action. Both avenues have
been shut off by recent administrative
and judicial decisions.

Section 601 of Title VI prohibits dis-
crimination against any person “on the
grounds of race, color, or national origin .
. . under any program or activity receiv-
ing Federal financial assistance.”15 Sec-
tion 602 directs federal agencies to pro-
mulgate regulations to implement section
601.16 EPA’s Title VI regulations prohibit
recipients of EPA financial assistance —
such as LDEQ — from discriminating in
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NEPA-based complaints. In 2000, EPA
released its Draft Revised Guidance for
Investigating Title VI Administrative
Complaints Challenging Permits (the
Guidance).22 The Guidance establishes a
regulatory process for determining ad-
verse and disproportionate impacts and
for determining whether such impact is
justified.23 While the Guidance deems
compliance with NAAQS in the case of
air permits to be presumptively not ad-
verse, and while the Guidance allows for
an otherwise disparate adverse impact to
be countered by a showing that it is “jus-
tified” by its benefits,24 OCR reserves the
right to find a Title VI violation if the
project is subject to a “less discrimina-
tory alternative.”25

The LES decision shows that NEPA
also provides a non-Title-VI basis for EJ.26

One of NEPA’s goals is to “assure for all
Americans safe, healthful, productive,
and esthetically and culturally pleasing
surroundings.”27 While ultimately NEPA
is not a substantive “go/no-go” statute,
a court can always find that inadequate
consideration has been given to all envi-
ronmental factors, including racial demo-
graphics. In Louisiana, the public trust
doctrine establishes a “mini-NEPA” for
major projects. Numerous state court de-
cisions have held that permitting agen-
cies have a mandatory duty to make find-
ings of fact regarding the public trust fac-
tors.28 The Louisiana public trust doctrine
requires the selection of the environmen-
tally preferable alternative; how racial de-
mographics fit into the Louisiana envi-
ronmental review process is an open
question.29

Conclusion

Although EJ legal theories have been
sharply limited by Sandoval, South
Camden and Select Steel, Louisiana’s de-
mographics will continue to force the con-

such as jobs, are realized among the neigh-
boring communities that bear the burdens
of the industrialization.
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sideration of EJ issues in environmental
decisionmaking in this state. EJ will con-
tinue to push industry and the adminis-
trative agencies into more meaningful dia-
logue with minority communities about
environmental issues, and will continue
to push industry to ensure that many of
the benefits of new industrial facilities,
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