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A Bull Market for Investor Claims

Disputes Between Customers and Brokers/Brokerage Firms

By John C. Anjier and George Denègre, Jr.

In the wake of today’s bear market, brokerage cus-
tomers in large numbers have turned against their
former financial advisors in an effort to recover
some of their trading losses.1 As Newsweek re-
cently put it, “the bear market for stocks has pro-
duced a bull market in complaints against bro-
kers.”2 For this reason, it is more likely than ever
that Louisiana lawyers will be involved in securi-
ties arbitration. This article outlines the primary
remedies available to the aggrieved investor and
describes the basics of the securities arbitration
process.3

Potential Causes of Action

rities) law,5 as well as duties imposed under the
Louisiana Civil Code and common law. Some
claims, such as unsuitability, may be raised as a
federal claim (Rule 10b-5), a state Blue Sky law
claim or as a state law claim like fraud, breach of
fiduciary duty or negligence. The form of a claim
is important because different claims differ in
prescriptive periods, intent requirements and dam-
ages available.

Misrepresentation/Fraud
A documented claim of misrepresentation is

often the easiest claim for a claimant to pursue.
Misrepresentation claims can be brought as tra-
ditional securities fraud claims, state law claims
or both. Arbitration panels often determine cases
based on equitable factors. If a claimant can prove
that the broker misrepresented any material fact
or omitted material information in selling a secu-
rity, it is likely that the arbitration panel will look
unfavorably upon the broker.6 Of course, as in any

Customer claims against brokers have devel-
oped into a specialized area of law with its own
terminology, causes of action and procedures.
Potential causes of action derive from federal law,
primarily the anti-fraud provisions of the Securi-
ties Exchange Act of 1934,4 state Blue Sky (secu-
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fraud-based claim, causation and reliance must
be proven.7

If the claim is based on oral misrepresenta-
tions, a common and effective defense is that the
written materials provided to the customer con-
tradicted the oral misrepresentations.8 For ex-
ample, a claim may allege that broker told client
that the mutual fund earns at least 7 percent ev-
ery year. However, the written prospectus provided
to the client explained that returns would vary
and the investment was subject to market risks.
In such situations, an arbitration panel may find
that the client’s reliance on the oral misrepresen-
tation was not reasonable. On the other hand, if
disclosure is buried in a lengthy prospectus, the
arbitrators may make short shrift of this defense.

Unsuitability
Another common cause of action is based on a

broker’s unsuitable recommendation of a secu-
rity. This type of claim is based on duties imposed
by the National Association of Securities Deal-
ers, Inc. (NASD), the regulatory body for broker-
dealers, and the New York Stock Exchange
(NYSE).9 There is no independent cause of ac-
tion for unsuitability.10 Instead, the claim must be
asserted under Rule 10b-5 or state law and is pre-
mised on violation of the broker’s suitability ob-
ligations.11 Significantly, suitability duties only
apply to transactions in which the broker recom-
mends the purchase or sale of a security. A broker
who merely fills a customer’s order is not under
the same duty.

Generally, under the suitability rules, the bro-
ker must be familiar with the customer’s finan-
cial situation and needs and the broker must have
“reasonable grounds for believing that the rec-
ommendation is suitable.”12 Moreover, the bro-
ker must exercise due diligence, i.e., have a rea-
sonable basis for recommending the security. For
example, if a client indicated her investment pref-
erences were moderate growth and safety of prin-
cipal, but the broker recommended that she in-
vest entirely in technology stocks, the client may
have a valid unsuitability claim. Many situations
are less obvious. In fact, some commentators have
argued that a broker’s failure to “recommend a
diversified portfolio of stocks or other invest-
ments” should be a per se violation of the suit-
ability rule.13

In all such cases, the customer’s sophistica-
tion will be of great importance. The higher the
sophistication level, the less the customer will be
able to shift responsibility for the investment de-
cision to the broker.14

Churning
Churning, which is actually a variation of a

suitability claim, occurs when a broker who con-
trols a customer’s account excessively buys and
sells securities for the customer, without regard
to the customer’s interest, for the purpose of gen-
erating commissions.15 Churning is typically
brought pursuant to Rule 10b-5, but also can be
pursued as a state law claim. One test finds bro-
ker-control “when the client routinely follows the
recommendations of the broker.”16 This claim will
often involve detailed analysis on the frequency
of trades and the amount of commissions gener-
ated by the broker.

Breach of Fiduciary Duty
Under Louisiana law, a securities broker owes

a fiduciary duty to his clients.17 To establish a
breach of fiduciary duty, the claimant will be re-
quired to show “fraud, breach of trust, or an ac-
tion outside the limits of the fiduciary’s author-
ity.”18 As with most securities claims, the broker’s
duty will decrease as the customer’s sophistica-
tion increases.19 A variety of securities claims can
be framed as a breach of fiduciary duty. Tradi-
tional breach of fiduciary duty claims give the
claimant a much longer prescriptive period to
bring the claim — specifically, 10 years versus
one year for fraud. However, in many instances,
breach of fiduciary duty claims are deemed to be
fraud claims, thus rendering breach of fiduciary
duty claims more difficult to prove than other state
law claims and resulting in the application of the
one-year prescriptive period.20

Negligence
Traditionally, securities lawyers looked at se-

curities claims as variations of fraud claims with
a lesser level of intent required. However, it can
be difficult to satisfy all of the elements of a tra-
ditional securities law fraud claim and numerous
defenses are available. For this reason, plaintiffs
are starting to recognize that many claims against
brokers can more easily be brought by simply as-
serting negligence.21 To establish a claim for neg-
ligence, the customer must show that the broker
breached a duty owed by a reasonable broker un-
der the circumstances. There is substantial dis-
agreement as to what duties a broker owes to his
customer and the duties will vary depending on
the customer and the particular relationship be-
tween the broker and the customer.22

Unauthorized Trading
Unauthorized trading occurs where trades
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are executed in a customer’s account with-
out first obtaining specific prior approval,
either by written discretionary authority
granted to the broker or by oral ‘time and
price’ discretion.23

It may be pursued as a Rule 10b-5 action or as a
state law claim like breach of contract or breach
of fiduciary duty.24

Failure to Supervise and Vicarious Liability
The brokerage firm may be liable directly or

under various vicarious liability (respondent su-
perior) theories. An important direct claim against
firms is a claim of failure to supervise. Brokerage
firms are required to adopt and enforce adequate
procedures to ensure compliance with industry
rules, regulations and standards.25 If the firm does
not establish adequate procedures or adhere to
them, it may be liable for failure to supervise.26

Vicarious liability theories are available un-
der federal and state law. Under federal securities
laws, “controlling persons” of the broker can be
liable. Liability is not absolute and it is a defense
if the controlling person did not directly or indi-
rectly induce the wrongful acts and acted in good
faith.27 Under Louisiana law, the firm generally
will be responsible for the conduct of its brokers
as long as the brokers’ acts were within the course
and scope of their duties.28

The Securities Arbitration Process

tomers.31 NASD statistics reflect that, from 1997-
99, the customer was awarded money approxi-
mately 60 percent of the time.32

NASD Arbitration

If you are bringing a claim against a broker
and/or his firm, or are defending a claim, in all
likelihood, you will be participating in securities
arbitration. In the wake of a series of United States
Supreme Court cases enforcing pre-dispute arbi-
tration clauses, most brokerage firms generally
include pre-dispute arbitration clauses in customer
agreements. While there are some grounds for
avoiding arbitration, courts favor arbitration and
generally enforce pre-dispute arbitration agree-
ments in brokerage contracts.29

Our experience is that securities arbitration is
an excellent forum for claimants and respondents.
Arbitration is almost always faster and less ex-
pensive than litigation, due primarily to limited
discovery and motion practice.30 Most arbitrations
are concluded in less than a year. Although the
customer is likely to “have his day in court” —
pre-hearing motions to dismiss are rarely granted
— the arbitration panel is less likely than a jury
to render an outsized damage award. In our view,
although some disagree, arbitration is fair to cus-

Most securities arbitration claims are now de-
cided before NASD Dispute Resolution, Inc.
(NASDADR) panels, a subsidiary of the NASD
that handles arbitrations and mediations.
NASDADR arbitration hearings are governed by
their own Code of Arbitration Procedure, which
can be retrieved from www.nasdadr.com. The hear-
ing location is normally the NASDADR office
closest to the customer’s residence at the time the
dispute arose.33 The arbitration panel will consist
of either one or three arbitrators, depending on
the amount in controversy.34

An action is commenced by filing a statement
of claim with the NASDADR, along with the ap-
propriate filing fees. Many practitioners prefer to
use a narrative-letter format, with a detailed state-
ment of the facts, rather than a formal pleading.
Discovery in NASDADR arbitration is not as
broad as it is in litigation. The parties may serve
requests for documents and information.35 Infor-
mation requests are narrower than interrogato-
ries and are limited to the identification of indi-
viduals, entities and time periods related to the
dispute. The NASDADR has promulgated a Dis-
covery Guide which includes several lists of pre-
sumptively discoverable documents.36 Counsel
should study these lists at the outset of discovery.
Depositions are strongly discouraged in arbitra-
tion, although they are sometimes allowed to pre-
serve testimony, to accommodate scheduling prob-
lems or to address unusual situations.37

The NASDADR hearing is similar to a bench
trial, with opening and closing statements and
direct and cross-examination of witnesses. How-
ever, the proceedings are less formal than a trial
and the arbitrators are not bound by either the
state or federal rules of evidence.38 Our experience
is that most credible evidence will be admitted.

Within 30 days after the hearing, the arbitra-
tion panel will enter its award.39 Generally, the
arbitrators do not render a written opinion, al-
though the award contains a summary of the par-
ties’ allegations and defenses. An arbitration
award is very difficult to overturn and can only
be modified or vacated in instances of manifest
disregard of the law, arbitrator misconduct or if
the award was procured by corruption, fraud or
undue means.40

Major brokerage firms have experienced in-
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house counsel and contacts with expert
witnesses and outside counsel with ex-
pertise in this area. A claimant’s coun-
sel who does not practice in this area can
find himself overwhelmed by the intri-
cacies and details of broker/dealer rules,
regulations and industry standards. How-
ever, there are many sources of informa-
tion (including the securities arbitration
treatises cited here), and the NASDADR
staff and published materials are very help-
ful. The filing fees and other costs of
NASDADR proceedings are partially sub-
sidized by member organizations. This
cost-effectiveness, in tandem with stream-
lined claims procedures, make
NASDADR arbitration a very workable
conflict resolution mechanism.
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